A credibility issue focuses on whether the hoist was used
before the malfunction was repaired.  On this issue I credit
Inspector Kirk's testimony. His review of the hoisting logs
indicated that the hoist began to malfunction on January 8,
continued through the night of January 9, and when he issued the
MSHA withdrawal order the company was 3 to 4 hours into the
afternoon shift (Tr. 27, 28).

This evidence is further confirmed by the obvious fact that
a production crew and a preparation crew were underground when
the withdrawal order was issued.  But when Inspector Kirk wanted
to test the hoist at 9 p.m. on January 9 there was no available
ore.  It was then necessary to modify his withdrawal order to
permit four employees to go below to muck the ore so the hoist
could be loaded and retested.  The ore had no doubt been removed
by the No. 5 production hoist.  In view of this finding I
necessarily reject the company electrician's testimony to the
contrary (Tr. 108, 112-114).

Exhibits R9, RIO, and Rll do not assist respondent's
position.  These exhibits are copies of entries from notebooks
entitled "5 and 6 Hoist Log Book Electrical"; "Hoist Safety" and
"Hoist and Ropes-Log."  Respondent's case is not aided because
none of these exhibits reflect the use or non-use of the No. 5
hoist during  this incident.  I particularly note that the
inspector as well as the company's chief electrician referred to
the hoisting logs.  The "records would show that it hoisted ore"
(Tr. 27, 28, 195, 196).

Respondent's post trial brief pivots on certain facets.
Initially, it is asserted that at no time during this incident
did any miners use the No. 5 hoist.  I completely agree with
respondent's statement of the evidence.  However, Section
57.19-120 applies to any malfunction regardless of whether the
hoist lifted miners.

Respondent's brief further asserts once it became apparent
that the hoist was malfunctioning it was not used for any purpose
other than testing. This point has been reviewed and ruled
against respondent,

For the foregoing reasons I conclude that the hoisting
regulation applies to respondent's production hoist.  In
addition, I find that the hoist was used in production before the
malfunction was located and repaired.

Citation 162288 should be affirmed.

Civil Penalty

The six criteria for assessing a civil penalty are set forth
in 30 U.S.C. S 82QU).
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